
IN THE COURT OF MUNSIFF CUM JUDICIAL MAGISTRATE FIRST CLASS::TIHU 

DISTRICT: NALBARI 

 

     M.R. Case No. 05M/2018  

U/s. 125 Cr.P.C 

 

Smti. Himani Devi  …1st party     

                 -vs-   

Sri Hemanta Sarma ... 2nd party  

 

Present: Sri Anurup Bordoloi, AJS 

    Munsiff cum JMCF, Tihu.  
 

Advocates appeared: 

For the 1st party : Mr. D. Barman 

     Mr. A.K. Dutta, Advs.    

For the 2nd party : Mr. S.K. Talukdar 

     Smti. P. Haloi, Advs. 
 

Date of petition : 16.08.18 

Dates of Evidence  : 19.11.18, 01.12.18, 17.12.18 

Date of Argument : 17.12.18 

Date of order    : 17.12.18 

 

O R D E R / J U D G M E N T 

1. This proceeding has arisen out of a petition U/S 125 Cr.P.C filed on 16.08.18 

by one Smti. Himani Devi, here-in-after referred to as the 1st party, thereby 

claiming monthly maintenance allowance of Rs.20,000/- (rupees twenty thousand 

only) for herself and for her two sons, namely, Jyotirmoy Sarma and Subrata Sarma 

from her husband Sri Hemanta Sarma, here-in-after referred to as the 2nd party. 

The elder son of the 1st party was 21 years old and the younger son was 16 years 

old at the time of filing the petition. The 1st party stated in her petition that she 

had solemnized her marriage with the 2nd party on the 15th of the Assamese month 

of “Magh” in the year 1995. The 1st party also stated that the 2nd party is a priest 

(purohit) and earns about Rs.40,000/- to Rs.50,000/-(rupees forty thousand to fifty 

thousand only) per month by conducting various religious prayers (pujas). The 2nd 

party had a love affair with one Smti. Dulu Das and he used to live with her in a 

rented house at Odalbari, under Mushalpur P.S. When the 1st party objected to 

such illegal relation of the 2nd party, the 2nd party assaulted the 1st party and since 



then the 2nd party has stopped giving any maintenance to the 1st party for herself 

as well as for her sons. As such the 1st party has claimed Rs.20,000/-(rupees twenty 

thousand only) from the 2nd party as monthly maintenance for the 1st party and 

her sons.  

2. The 2nd party appeared before the court on receipt of notice and contested 

the case by filing his written objection. The 2nd party in his written objection stated 

that prior to this case, the 1st had also lodged a case against the 2nd alleging that 

the 2nd party harassed the 1st party. However, the Court acquitted the 2nd party in 

that case. The 2nd party further stated that the 1st party is an Anganwadi worker 

and she earns around Rs.1500/-(rupees fifteen hundred only) per month. Apart 

from that, the elder son of the 1st party is a major and he also earns his own 

livelihood by acting in various theaters. Moreover, the younger son of the first 

party earns by riding auto rickshaw. The 2nd party also stated that he used to live 

in a rented house because of the harassment meted out to him by the 1st party. 

In-spite of such harassment, the 2nd party himself left his house and allowed the 

1st party to reside in his house along with her sons. Apart from that, on the 23rd of 

the Assamese month of “Ahar”, when the 2nd party went to give Rs.500/-(rupees 

five hundred) to the 1st party, the 1st party set fire on the ‘dhooti’ (piece of cloth 

worn in the lower half body of a male) of the 2nd party. The 2nd party stated that 

the 1st party filed this case only to harass the 2nd party. Hence, he prayed for 

dismissal of the petition. 

3. In support of the case, the 1st party examined two witnesses and the 2nd 

party examined himself as the sole witness. 

4. I have heard the arguments put forward by the Ld. Counsels for both the 

sides, gone through the pleadings of the parties and perused the entire evidence 

available on record. 

5. From the pleadings of the parties, it is found that factum of marriage has 

not been disputed by the 2nd party. 

6. Upon hearing and on perusal of the record I have framed the following 

points for determination.  

 

POINTS FOR DETERMINATION: 

(i) Whether the 1st party has sufficient reason to live separately from her 

husband? 



(ii)    Whether the 2nd party having sufficient means neglects or refuses to maintain 

the 1st party and her sons? 

(iii) Whether the 1st party and her sons are entitled to any relief as prayed for 

and if so, the quantum thereof?  

 

DECISION, DISCUSSION AND REASONS THEREOF: 
 

It is of utmost importance to unfold the testimonies of the witnesses at this 

juncture in order to decide the above-mentioned points for determination. 

 

7. In his examination-in-chief P.W.1, Sri Jyotirmoy Sarma, deposed that the 

2nd party had a love affair with another woman and when the 1st party objected to 

such illegal relation of the 2nd party, the 2nd party assaulted the 1st party. Since the 

month of February, 2018, the 2nd party has been living separately from the 1st 

party and he has been living with his 2nd wife in a rented house at Odalbari. Since 

then the 2nd party has not paid any maintenance to the 1st party for herself and for 

her minor son. The 1st party works as an Anganwadi worker and she earns around 

Rs.750/- (rupees seven hundred and fifty) per month and it has become difficult 

for the 1st party to maintain herself and her minor son with that amount of money. 

However, the 2nd party sometimes gives them Rs.500/-(rupees five hundred) or 3 

(three) kgs of rice which he receives from the people after conducting religious 

prayers (pujas).  

8. In his cross-examination, PW 1 stated that he has started earning for the 

past two years and presently he is working as a delivery boy at Uber Eats. Prior to 

his present job he used to act/perform in theaters and once he had entered into a 

yearly contract with a theatre group for around Rs.45,000/-(rupees forty five 

thousand only). But as he had not worked as per the terms of the contract, he 

received only Rs.2000/-(rupees two thousand only) out of whole amount. PW 1 

stated that the 1st party was appointed as an Anganwari worker during the period 

2012-2014 and she earns around Rs.750/-(rupees seven hundred and fifty only) 

per month but P.W.1 does not know if the salary of the 1st party had increased 

from Rs.750/-(rupees seven hundred and fifty only) or not. It is not a fact that the 

1st party earns around Rs.2500/- (rupees two thousand and fifty only) per month. 

P.W.1 does not remember the date when the 2nd party assaulted the 1st party. 

Prior to this case, the 1st party had lodged a case against the 2nd party alleging 

that the 2nd party used to assault the 1st party but P.W.1 does not know whether 



the 2nd party was acquitted in that case or not. P.W.1 does not know whether the 

1st party set fire on the ‘dhooti’ of the 2nd party or not.  It is not a fact that the 1st 

party used to assault the 2nd party for which the 2nd party had to live in a rented 

house, that the brother of PW 1 drives a tempo, that the 2nd party had not 

neglected the 1st party and her son. It is not a fact that P.W.1 deposed falsely for 

the sake of his mother.  

9. In her examination-in-chief P.W.2/1st party, Smti. Himani Devi, deposed 

that she had filed this case against her husband Hemanta Sarma/2nd party. The 1st 

party had solemnized her marriage with the 2nd party in the year 1995 and two 

sons were born out of their wedlock. The 2nd party has a second wife and they live 

separately from the 1st party in a rented house and since one year the 2nd party 

has not paid any maintenance to the 1st party and her sons. The 1st party is facing 

financial hardship to maintain herself and her sons. As such, the 1st party 

considering the financial condition of the 2nd party and his income as a priest 

prayed for a minimum monthly maintenance amount of Rs.2,500/-(rupees two 

thousand five hundred only) for herself and Rs.500/-(rupees five hundred only) for 

her younger son, Sri Subrata Sarma.   

10. In her cross-examination, PW 2 stated that it is not a fact that she deposed 

falsely about the second marriage of the 2nd party. The 1st party admitted that she 

had not submitted any documents in this case to prove the second marriage of the 

2nd party.  

11. In his examination-in-chief D.W.1/2nd party, Sri Hemanta Kr. Sarma, 

deposed that the 1st party is his wife and Sri Subrata Sarma is his son. D.W.1 stated 

that he had submitted the written objection in this case. The 2nd party further 

deposed that he works as a priest and he does not have a permanent income. The 

1st party is presently residing in the property of the 2nd party while he himself 

resides in a rented house. DW 1 also deposed that PW 2/1st party is an Anganwadi 

worker.   

12. In his cross-examination, DW-1 stated that it is not a fact that he has 

solemnized another marriage. DW-1 also deposed that he looks after his wife/1st 

party and her sons. PW 2 has constructed a concrete house out of the money he 

used to receive by performing religious prayers (pujas) at the house of other 

people. DW 1 stated that he knows that the younger son of the 1st party has 

dropped out of school. DW 1 also stated that the 1st party has filed this case 

claiming maintenance for herself and her younger son Sri Subrata Sarma. DW 1 



further stated that he is willing to pay Rs.2500/-(rupees two thousand and five 

hundred only) to the 1st party and Rs. 500/-(rupees five hundred only) to her son 

Subrata Sarma as monthly maintenance. 

 

POINT FOR DETERMINATION NO. 1: 

13. The 1st party stated in her petition as well as in her evidence as PW 2 that 

the 2nd party has an illegal relation with another woman. When the 1st party 

objected to such relation of the 2nd party, the 2nd party assaulted the 1st party. The 

2nd party married that woman and started living separately with his 2nd wife in a 

rented house at Odalbari and since then the 2nd party has not paid any 

maintenance to the 1st party for maintaining herself and her sons, thereby forcing 

the 1st party to face the financial hardships alone. PW 1 also corroborated the 

evidence of PW 2. The defence cross-examined the PW’s at length but nothing 

could be elicited in favor of the defence. In fact, the 2nd party himself admitted 

that he is living separately in a rented house. The fact that the 1st party used to 

harass the 2nd party for which he left the 1st party and started living in a rented 

house is not acceptable as it has not been supported by any cogent evidence. The 

burden to prove that the 1st party used to harass the 2nd party for which they both 

are living separately lies on the 2nd party. Merely stating facts without any evidence 

is not sufficient to put reliance on the version of the 2nd party. Moreover, no married 

woman would jeopardize her marital life and the future of her child without any 

reasonable cause. In the absence of any cogent evidence which supports the 

version of the 2nd party, I am not inclined to disbelief the version of the 1st party. 

Accordingly, this point is decided in affirmative and in favor of the 1st party.  

 

POINT FOR DETERMINATION NO. 2: 

14. The 1st party stated in her petition that the 2nd party is a priest and he earns 

Rs. 40,000/-(rupees forty thousand only) to Rs. 50,000/-(rupees fifty thousand 

only) per month. However, the 2nd party denied the fact with regard to his monthly 

income in his written objection. The 2nd party/DW 1 deposed in his evidence that 

he works as a priest and he does not have a definite source of income. However, 

during cross-examination of DW 1, he admitted that he has constructed a concrete 

house out of the money he used to receive by performing religious prayers (pujas) 

at the house of other people. This shows that the 2nd party has sufficient source 

of income to maintain his wife and his sons but in-spite of having sufficient means 



he has neglected to do so. Apart from this, the term “means” u/s 125 CrPC does 

not imply that the husband should have visible means. There is nothing on record 

to infer that the 2nd party is not of healthy disposition or has any illness. If a man 

has a good physical constitution, it is implied that he has sufficient means to 

maintain his wife and sons. 

15. In the backdrop of the discussions made above, I am of the considered 

opinion that the 2nd party has been neglecting to maintain his wife in-spite of 

having sufficient means. Thus, it is clear that the 2nd party has wilfully shrugged 

off his moral and legal obligation of maintaining his wife/1st party and her sons. 

Hence this point is also decided in affirmative and in favour of the 1st party. 

POINT FOR DETERMINATION NO. 3: 

16. Perusal of the petition filed by the 1st party shows that she claimed 

maintenance for herself as well as for both her sons Jyotirmoy Sarma and Subrata 

Sarma, aged about 21 years and 16 years respectively. Perusal of evidence of 

Jyotirmoy Sarma as PW 1 shows that he is a major and is capable of maintaining 

himself. As such he is not entitled to any maintenance from the 2nd party u/s 125 

CrPC. 

17. In view of the discussions made above in point for determination No. 1 and 

2, I am of the considered opinion that the 1st party is entitled to claim maintenance 

from the 2nd party. Although, the 1st party claimed Rs. 20,000/-(rupees twenty 

thousand only) from the 2nd party as maintenance for herself and her son in her 

petition but in her evidence before the court she deposed that considering the 

financial status of the 2nd party and his income as a priest she claimed a minimum 

maintenance amount for her survival and her younger son. As per evidence of PW 

2, she claimed Rs.2500/-(rupees two thousand five hundred only) for herself and 

Rs.500/-(rupees five hundred only) for her younger son Subrata Sarma as monthly 

maintenance. DW 2 in his cross-examination stated that he is ready and willing to 

give the said amount to the 1st party and her younger son as monthly maintenance. 

 

ORDER 

18.    In result, the petition filed by the 1st party is allowed on contest granting an 

maintenance amount of Rs.2,500 /- (Rupees two Thousand five hundred Only) per 

month to the 1st party and Rs.500/- (rupees five hundred only) for the younger 

son of the 1st party, Sri Subrata Sarma till he attains majority from the date of this 

order. 



19.     A copy of this final order is to be furnished to the parties to this case 

forthwith. 

20.    The final order is pronounced in open Court and given under the hand and 

seal of this Court on this the 17th day of December, 2018. 

 

Dictated & corrected by:      

 

Munsiff cum JMFC     Munsiff cum JMFC, Tihu 

  



:A P P E N D I X: 

1. Prosecution witnesses: 

P.W.1- Sri Jyotirmoy Sarma 

P.W.2- Smti. Himani Devi 

 

2. Prosecution exhibits: Nil 

 

3. Defence witness:   

D.W.1- Sri Hemanta Kr. Sarma 

 

4. Defence Exhibits:  Nil 

 

5. Court Witness:   Nil 

 

 

 

  Munsiff cum JMFC, Tihu 

 


	O R D E R / J U D G M E N T

